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Division 30:  Office of Director of Public Prosecutions, $13 473 000 - 

Mrs D.J. Guise, Chairman. 

Mr J.A. McGinty, Attorney General. 

Mr R.E. Cock, Director of Public Prosecutions. 

Mr J.R. QUIGLEY: Output 1 on page 493 of the budget papers shows that the cost of criminal prosecutions in 
2002-03 was $13.3 million, but from my note of the 2002-03 budget there was an increase to allow the Office of 
the Director of Public Prosecutions to prosecute in an additional jurisdiction, being the Children’s Court.  Is that 
still being maintained; is it achieving what the Attorney General wants it to achieve; and is it proposed to 
maintain that service in the out years? 

[2.30 pm] 

Mr J.A. McGINTY:  I thank the member for the question.  The member is correct.  An amount of $250 000 was 
provided in last year’s budget to enable the Director of Public Prosecutions to take over prosecution of all 
indictable matters before the President of the Children’s Court.  It was important that the highest level of 
prosecuting skill was deployed before the President of the Children’s Court to ensure that offenders, when their 
offending was at the serious end of the scale, were confronted by professionally trained prosecutors.  That was 
seen as being a very significant step to take.  We employed experienced criminal prosecutors in the criminal 
jurisdiction.  As members would be aware, some crimes committed by juveniles are appalling; they are often 
described as adult crimes.  I am thinking particularly of some of the more brutal rapes that we have seen in 
recent times.  The fact that the perpetrator is appearing in the children’s jurisdiction does not lessen the gravity 
of the offence or the impact on the victims or in my view the way in which such serious crimes need to be 
handled by the courts.  Since 1 July last the DPP has prosecuted all trials before the President of the Children’s 
Court listed in Perth and also in the circuit centres.  The DPP has also taken responsibility for some trials before 
magistrates when the president has referred her power to the magistrate to conduct that particular trial.  That has 
involved approximately 40 listed trials up to and including May of this year.  The Director of Public 
Prosecutions also appears at status conferences and the more complex directions hearings and sentencing and 
bail applications that are listed before the President of the Children’s Court.  That has brought a new level of 
confidence and skill to the work that is done before the President of the Children’s Court.  Despite this, some 
disturbing outcomes in recent times have prompted public outcry about sentencing by the President of the 
Children’s Court.   

Since 1 July of last year the DPP has initiated four appeals against decisions of the president and one against the 
decision of a magistrate in the Children’s Court jurisdiction.  The two appeals that have been determined have 
both been upheld.  One related to aggravated sexual penetration, aggravated burglary and unlawful detention, for 
which the president gave a term of two years and six months.  The appeal was allowed and the sentence was 
increased to a total of six years and nine months - quite a dramatic increase in the penalty that was imposed.  The 
other appeal that has been determined was for dangerous driving causing grievous bodily harm, stealing a motor 
vehicle and another traffic offence, for which the president gave a term of imprisonment of two years and three 
months.  The appeal was allowed and the sentence was increased in total to three years and six months.  Two 
other appeals are awaiting hearing at the moment.  The first results from 13 counts of aggravated sexual 
penetration and three counts of attempted aggravated sexual penetration, grievous bodily harm and assault, for 
which the president gave a total sentence of three years.  I understand that that appeal is listed for hearing on 3 
June before the Court of Criminal Appeal.  Of course, we do not have an outcome yet.  A further appeal against a 
decision of the president was heard by the Court of Criminal Appeal on 20 May but the decision has been 
reserved.  That again results from a charge of sexual penetration of a female child under the age of 13 years and 
sexual penetration without consent of an adult female, for which the sentence was 12 months detention.   

There is public concern.  Arising out of the budgetary allocation, we have discussed ensuring that the DPP is 
present and able to put submissions to assist the president when it comes to sentencing.  I think that will be 
welcomed by the broader community.  It might be something upon which the DPP can illustrate how he intends 
to spend that money.  

Mr COCK:  I can confirm that we will be putting additional effort into our role in the Children’s Court in the 
next financial year.  Although the Attorney General has not specifically allocated any additional resource, the 
$250 000 which was added to our budget last year and which has been retained this year has been supplemented 
by an extra $400 000 for cost and demand pressures, and this money will enable me to increase the effort that my 
office is putting into that court.  We will achieve that by taking an additional role in some sentencing matters, 
which may not necessarily be before the president or which may be before the president but of which my office 
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has not always had supervision.  We are optimistic that the scrutiny that we are providing of the decisions of that 
court and the effectiveness of the appeal process will mean that in due course we can expect to see better first-
instance outcomes in that court.   

Ms S.E. WALKER:  The second appeal heard by the Court of Criminal Appeal was based on a decision on 
dangerous driving or stealing a motor vehicle, was it? 

Mr COCK:  Yes.  The offences that were the subject of the sentence of two years three months were dangerous 
driving causing grievous bodily harm, stealing a motor vehicle and some other traffic offences.   

Ms S.E. WALKER:  As I understand it, the sentencing principles were not applied properly. 

Mr COCK:  That is right. 

Ms S.E. WALKER:  I was referring to the Court of Criminal Appeal findings.  New legislation was introduced a 
couple of years ago, and I read that it was not properly applied.  Do I understand that the presence of the DPP 
will mean that prosecutors will be outlining to the judge the appropriate sentencing principles? 

Mr COCK:  I can confirm that what we are doing is using the appellate process to clarify the proper sentencing 
principles to be applied by that court.  In the light of these quite clear judgments, my prosecutors are able to 
make more and better submissions to the court on the proper approach to be adopted in future cases.  That is the 
source of my optimism for expecting better first-instance outcomes in the future.   

Ms S.E. WALKER:  Has the abolition of preliminary hearings had any effect on the Office of the Director of 
Public Prosecutions and its workload? 

The CHAIRMAN:  The member will need to relate that to the budget. 

Ms S.E. WALKER:  It could apply to any part of the budget.  Government members have said that and nobody 
has complained about it before, but I refer to page 493 and to criminal prosecutions at output 1. 

Mr COCK:  There has been a substantial refocus of a team which I presently call the petty sessional team and 
which operates in my office.  Until late last year that team had been devoting considerable resources to 
appearances at committal hearings.  Since committal hearings were abolished, that team has been able to be more 
proactive in liaison with police and in the identification of more appropriate charges of indictable offences that 
have been coming through to my office.  I have noticed in recent months that it has resulted in a better 
percentage of pleas of guilty and, therefore, a slight reduction in the trials that the District Court would have 
been faced with.  It is true to say, however, that the increase in demand upon my office as a consequence of the 
disclosure requirements of the legislation have placed burdens on my office, which I frankly believe is an 
appropriate outcome.  To better disclose cases at an early stage will produce better outcomes at trial.  However, 
it is fair to say that the resources my office has saved by not committing them to committal hearings have been 
reapplied to the disclosure obligations.   

Mr D.F. BARRON-SULLIVAN:  My question almost flows on from the last two.  On page 494 one of the 
performance measures is an entry “Criminal Prosecutions (new committals)” which has figures of 2 700 for 
2002-03 and 2 800 for 2003-04.  On page 495 output 2 sets out the operating revenue, which presumably means 
proceeds from the confiscation of assets.  For 2002-03 operating revenue estimated actuals are $490 000 and 
they are budgeted to be $490 000.  Looking at both those indicators, the first point I want to make is that I do not 
know how the Director of Public Prosecutions has the nerve to be a pillion passenger with the Attorney General - 
but that is another story.   

Mr J.A. McGINTY:  He is very brave. 

Mr D.F. BARRON-SULLIVAN:  We are being told that the new DNA legislation will have an enormous impact 
on the workload of the Office of the Director of Public Prosecutions and the justice system as a whole.  There is 
also the tremendous new system for the confiscation of assets and so on.  Why is that not being reflected in these 
figures?  Why are we not seeing fairly significant increases in new committals and confiscation of assets?  Less 
than $500 000, when talking about the drug scene, does not represent too many Harley-Davidsons. 

Mr COCK:  In output 2 the operating revenue is not the gross moneys received from the confiscation of criminal 
assets; it is that part of the revenue that my office receives.  My office receives $490 000 from the confiscation 
proceeds account and $200 000 from the consolidated fund in order to achieve the total cost of output of about 
$690 000. 

[2.40 pm] 

Mr D.F. BARRON-SULLIVAN:  I will interject through the Attorney General, if that is possible.  The Director 
of Public Prosecutions does not keep an administered account on that; that is done separately, I presume. 



Extract from Hansard 
[ASSEMBLY - Thursday, 22 May 2003] 

 p417b-421a 
Mr John Quigley; Mr Jim McGinty; Ms Sue Walker; Chairman; Mr Dan Barron-Sullivan; Dr Janet Woollard; 

Ms Margaret Quirk 

 [3] 

Mr COCK:  We have an account into which the proceeds of the confiscations are paid.  That is called the 
confiscation proceeds account.  That account is not reflected in the budget papers for my office.  We receive 
from that account, and will receive in the next financial year, almost $500 000.  That will be supplemented by 
$200 000 from the consolidated account.  The balance of the proceeds are available for the Attorney General to 
spend on activities authorised by the statute, which include dealing with drug-related crime, assisting victims of 
crime and reducing crime. 

Mr D.F. BARRON-SULLIVAN:  Could we, by way of supplementary information, get a full breakdown of how 
much money came in last year, how much is budgeted this year, how it has been administered and how much has 
gone back to the DPP - basically, a good indication of the financial situation in relation to the confiscation of 
assets in 2002-03 and the projection for 2003-04?  I still want an answer to the main part of my question, which 
is about criminal prosecutions.  Why has the figure gone from 2 700 to only 2 800?   

Mr J.A. McGINTY:  Each year the DPP publishes in his annual report all the figures the member is requesting 
regarding the confiscation of assets.  Given that the financial year has not yet finished, those figures have not 
been published.  I undertake to provide supplementary information on the most up-to-date figures for the 
confiscation account and the questions posed by the member for Mitchell in relation to it.   

Mr D.F. BARRON-SULLIVAN:  And the projection for 2003-04. 

Mr J.A. McGINTY:  Yes.   

[Supplementary Information No B44.] 

Mr D.F. BARRON-SULLIVAN:  My original question was about the number of criminal prosecutions - new 
committals - increasing from 2 700 to 2 800.  Why is it not a greater increase? 

Mr COCK:  Those are our estimates of the number of committals that will be received by the office, based upon 
our information.  Although we have heard people speak of a large increase as a consequence of the introduction 
of DNA evidence, on our projections the figures do not suggest that there will be a significant number.  
However, it will probably reduce the likelihood of criminal trials being required in certain cases.  We estimate a 
modest increase of only 100 in the number of committals that will be received by the office in the next financial 
year.   

Mr D.F. BARRON-SULLIVAN:  So they will all own up. 

Dr J.M. WOOLLARD:  I refer to the employee costs on page 499, and also the estimated budget for the DPP on 
page 492.  I appreciate the assistance I have been given by the DPP in answering questions from constituents that 
have arisen from the finance brokers prosecutions.  The DPP wrote to me and said that he would take the issue to 
the Court of Criminal Appeal to clarify the operation of the fraud provisions of the Criminal Code, and that it 
may be necessary to amend the code.  I know that this will have been budgeted for.  However, what is the time 
frame for this, and will any further cases be pursued in the meantime; and, if so, will any changes made to the 
Criminal Code apply retrospectively?  That is my first question.  The second question -  

The CHAIRMAN:  The member should ask one question at a time.  Then we will come back to her for a further 
question. 

Mr COCK:  The position is that 24 individuals have been charged over matters related to the finance brokers 
scandal, if I may so describe it.  Of those people, six have been prosecuted by my office, and one person, as I 
recall it, was discharged at a committal hearing before a magistrate.  Of the people who have been prosecuted, 
only one, Mr Grubb, has been convicted, and that was upon his plea of guilty.  The member may recall that there 
was an appeal from that sentence of 10 years, which was recently dismissed.  In respect of the other five men 
who have been acquitted, my office has lodged an appeal in relation to two of those persons, but that appeal has 
not yet been provided with a hearing date.  However, in the course of the hearing of that appeal, we intend to 
canvass a number of issues that apply directly to the operation of the fraud provisions in section 409 of the 
Criminal Code in the context of the trial.  We are optimistic that the court will give us some guidance and clarity 
on the operation of that provision of the code in the context of prosecutions of this type of criminal behaviour. 

I spoke with the Attorney General prior to instituting that appeal, and he indicated support for a general review 
of the fraud provision of the code immediately following that decision of the Court of Criminal Appeal.  I have 
spoken with crown counsel from the Crown Solicitor’s Office to the same extent, and he is also supportive of a 
thorough review of the operation of section 409 in the context of the most recent dismissals and, of course, in the 
context of the clarification that we expect the Court of Criminal Appeal to provide to us.  I will not recommend 
to the Attorney General that any amendment to section 409 be retrospective, as that would be inconsistent with 
legal principle in relation to criminal law, although it may well be the case that we would recommend some 
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change to the law, depending, of course, upon the outcome of our appeal and the views of those who will 
consider it. 

The member also asked me about the extent to which my budget allocation accommodates the prosecution of 
these cases in the future and the pursuit of the appeals.  I can assure the member that I am satisfied that the 
amount I have been provided will enable me to enthusiastically prosecute that appeal and, likewise, allocate 
appropriate resources to the conduct of the outstanding prosecutions that are before the courts. 

Mr J.A. McGINTY:  I will add to that.  Having followed the intricacies of what the finance brokers and their 
associates got up to during the course of the late 1990s, I have been very disappointed at the outcome of the 
prosecutions to date, because the sort of behaviour in which they engaged should, in my view, be covered by 
criminal sanction.  So far, with the exception of Mr Grubb, who pleaded guilty, the courts have found that their 
behaviour has not been covered by the Criminal Code, or it has not been proved beyond reasonable doubt in each 
case that they have breached the provisions of the Criminal Code. 

Ms S.E. WALKER:  Are you talking about jury trials? 

Mr J.A. McGINTY:  Judge alone.  That has concerned me, because one sees certain behaviours in the 
community from time to time that one believes should be criminalised.  I believe the behaviour of the finance 
brokers should be criminalised, and it has not been. 

The CHAIRMAN:  Before I allow any more questions, I remind members that there are five other divisions, plus 
this one, to be dealt with.  I have allowed a fair bit of latitude, but I am starting to have some difficulty with how 
the questions relate specifically to this budget.  Therefore, I advise members to address all further questions to 
this budget paper or I will disallow them.  If the member for Alfred Cove’s question relates specifically to a 
budget line, page number and item, she can go ahead and ask it. 

Dr J.M. WOOLLARD:  I refer to the employee costs on page 499.  My question again relates to the finance 
broking issue.  Does the DPP have, as part of the team examining this issue, a forensic accountant?  Has one 
been appointed or brought in to examine the issue?  Will any further cases proceed, or will the DPP hold back 
any other cases until he knows the outcome of the appeal and whether any changes will be made to the Criminal 
Code?   

The CHAIRMAN:  As the question relates to the budget, the director can answer it. 

Mr COCK:  The budget allocation provides no resources for me to appoint a forensic accountant, and I do not 
propose to do so.  I have not requested one either.  In respect of the expenditure of resources on future 
prosecutions, my intention is to proceed with all listed trials, although I am optimistic that the Court of Criminal 
Appeal will provide the guidance that I am expecting sooner rather than later.  

[2.50 pm] 

Dr J.M. WOOLLARD:  Will the Director of Public Prosecutions proceed with the trials prior to any changes to 
the Criminal Code?   

Mr COCK:  Yes, I will because, as a matter of legal principle, it would be highly extraordinary for the law to be 
changed retrospectively so as to affect existing conduct.   

Dr J.M. WOOLLARD:  I am not thinking retrospectively - 

The CHAIRMAN:  The member does not have an opportunity to have a conversation across the Chamber.  If she 
has a further specific question, she should ask it through me.   

Dr J.M. WOOLLARD:  Is there a possibility that any future cases that have been costed in the next financial 
year can be put on hold until the outcome of the appeal and until the Attorney General knows whether any 
changes will be made to the Criminal Code, so that changes for those future cases do not have to be applied 
retrospectively and those cases will have the full benefit of the decision from the appeal?   

Mr COCK:  It is obviously desirable that all future cases be conducted in the context of the clarification of the 
legal principles that apply.  We will obviously do our best to achieve that, although the court listings are not 
entirely a matter within our control.   

Ms M.M. QUIRK:  I refer to the output performance measures on page 495 and, in particular, the reason for the 
significant variation in relation to the confiscation legislation, which is in the right-hand column.  I note the 
observation that the practical operation of the confiscation legislation is evolving.  Are any aspects of the Act 
proving problematical and will they perhaps require the Attorney General to look at some amendments?  Are any 
methodologies emerging that suggest that targets under this legislation are able to evade it?   
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Mr J.A. McGINTY:  Currently, a case is proceeding in the High Court under the old legislation, which 
challenges the ability to invoke the full provisions of this legislation in the case of someone who was charged 
with drug trafficking offences and has since died.  That is currently subject to challenge in the High Court.  We 
have also set up a working group to work with financial institutions to ensure that innocent financial institutions 
are not caught unintentionally by the operation of the legislation.  However, other matters may have been drawn 
to the attention of the Director of Public Prosecutions, who might be able to put some flesh on the bones of those 
two issues.   

Mr COCK:  The working group that is working with the financial institutions has recently provided suggestions 
to me to refer to the Attorney General, which I intend doing soon.  As the Attorney General has explained, 
however, that will not strengthen the provisions; rather, it will make them more clear and ensure that 
appropriately innocent parties are clearly excluded from the operation of the statute.   

In respect of other matters, my office has identified a number of procedural changes that it would like 
introduced.  They have not yet impeded the progress of any particular major case, but I am instructed by my staff 
that they would facilitate the operation of the statute.  I intend providing those to the Attorney General in the 
near future.   

Ms M.M. QUIRK:  I refer to the same budget item.  On previous occasions I have asked whether a forensic 
accountant is employed in-house or whether the DPP relies on the services of the forensic accountant from the 
Western Australia Police Service.   

Mr COCK:  We will not be employing any forensic accountants in my office in the next financial year.  I am 
advised by the Attorney General that he has authorised a payment of $150 000 to the Police Service for the 
purpose of directly employing those people in that agency.   

Ms S.E. WALKER:  I note that the legal briefing expenses listed on page 497 under the cost of services are 
down.  Is that because defence counsel have reduced their fees?  Can the Attorney General explain why the 
amount was $855 000 last year but it is budgeted as $697 000 this year?   

Mr COCK:  We have significantly reduced our expenditure on outside briefing as a consequence of a deliberate 
policy decision made about 12 months ago to recruit more in-house staff.  The number of full-time equivalents 
has increased in the last financial year from 117 to 124, and most of those seven have been employed in the 
prosecutor ranks.  At the moment we are recruiting more in-house resources with a view to ensuring that we 
maintain or increase our prosecuting ability in-house and reduce our reliance upon the Bar.   
Ms S.E. WALKER:  Can the Attorney General provide a breakdown of the FTE levels within the department?  I 
am happy for that material to be provided as supplementary information.   
Mr J.A. McGINTY:  We will undertake to provide the breakdown of the FTE levels within the Office of the 
Director of Public Prosecutions by way of supplementary information. 

[Supplementary Information No B45.]   
The appropriation was recommended.   
 


